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STATEMENT OF THE CASE

Nature of the Case
Shane Lee Dobbs appeals from his judgment of conviction for felony DUI with a
persistent violator enhancement. He asserts that district court erred by overruling his
objection during the State's rebuttal closing argument because the prosecutor
committed misconduct by misstating the facts in evidence.

Statement of the Facts and Course of Proceedings
On January 4, 2012, Deputy Heather Leavell of the Canyon County Sheriff's
Office responded to a call regarding a possible domestic disturbance. (Tr., p.31, Ls.1723.) She was given a description of the vehicle that had left the scene and located the
vehicle around 9 or 10 p.m.

(Tr., p.37, Ls.1-14.)

She received the call at 9:21 and

conducted the stop at 9:35. (Tr., p.48, Ls.18-22.) Mr. Dobbs, the driver, told her that he
had been in an argument with his girlfriend and that his girlfriend had cut herself on a
table. (Tr., p.41, Ls.18-25.) No charges were filed regarding the alleged disturbance.
(Tr., p.44, Ls.5-16.)
Deputy Leavell was assisted by Deputy Paul Maund.

(Tr., p.53, Ls.1-10.)

Deputy Maund testified that he could smell the odor of an alcoholic beverage on
Mr. Dobbs and that Mr. Dobbs told him that he had consumed two 24-ounce beers
about two hours prior to the stop. (Tr., p.61, Ls.1-19.) Mr. Dobbs stated that he had
last eaten early that morning and took a nap for a couple hours in the afternoon.
(Tr., p.61, L.20 - p.62, L.4.)
Deputy Maund testified that Mr. Dobbs failed several field sobriety tests.
(Tr., p.70, L.4 - p.74, L.12.)

Mr. Dobbs performed a breath test, with the results
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registering .083 and .086.

(Tr., p.96, Ls.10-11.)

The breath test was performed at

10:15 pm that evening. (Tr., p.111, Ls.12-14.) Thus, there was a period of about 50
minutes between when Mr. Dobbs was last driving and the administration of the tests.
(Tr., p.112, Ls.10-14.)

Deputy Maund acknowledged that it was impossible to know

exactly what Mr. Dobbs' blood alcohol content was at the time he was driving due to
alcohol absorption and dissipation, and that it was possible that Mr. Dobbs' blood
alcohol content was either higher or lower at the time he was driving. (Tr., p.114, Ls.920.)
Chris Caudle testified next He had been Mr. Dobbs' friend since about the sixth
grade. (Tr., p.139, Ls.14-16.) He testified that Mr. Dobbs and his girlfriend visited his
residence around 7 or 8 pm on the date of the incident at issue. (Tr., p.140, Ls.6-10.)
He testified that he did not witness Mr. Dobbs drink any alcohol, but it was possible that
he could have because Mr. Caudle kept a bottle of whiskey on the kitchen counter and it
was "very possible" that Mr. Dobbs could have taken a drink from the bottle. (Tr., p.141,
Ls.18-23.) He testified that Mr. Dobbs was very upset and that he and his girlfriend
were at his resident for about an hour. (Tr., p.141, Ls.14-15.) It did not appear that
Mr. Dobbs and his girlfriend had been drinking prior to their arrival. (Tr., p.140, Ls.2225.)
Jeremy Johnson, a forensic scientist with the Idaho State Forensic Laboratory,
was the State's final witness. (Tr., p.149, Ls.1-3.) He acknowledged that the breath
test, "will only tell you how much alcohol is in the system at the time of the test," and
could not tell what the person's results would be at the time they were driving.
(Tr., p.162, Ls.19-24.)

He testified that after the stop, assuming the person was not

consuming any alcohol after that, their body would be eliminating alcohol the entire time
2

and their "true alcohol concentration would be higher than it was at the time of the test
sometime later." (Tr. p.163, Ls.2-11.)
1

Mr. Johnson testified that,
The average individual will metabolize approximately a .015 per hour. The
ranges can be anywhere from a .005 to a .030, though. The .030 is more
for the experienced drinkers. The .005 is for the novice drinkers or people
that might have a genetic disposition where they don't produce the
enzyme necessary to break down alcohol.
(Tr., p.163, L.21 - p.164, L.2.) Mr. Johnson was then asked what someone's blood
alcohol concentration would likely have been prior to taking the test if that person had
absorbed all the alcohol in their body; counsel objected, stating, "if it's purely a
hypothetical question, I think that's one thing. But it's almost assuming facts that are
not in evidence that all the alcohol that my client had consumed had been fully
absorbed. There's no evidence in the record to support that conclusion." (Tr., p.165,
Ls.13-18.) The court sustained the objection, "unless you [the prosecutor] can lay a
proper foundation as to both his qualifications and a proper hypothetical question."
(Tr., p.166, Ls.14-16.)
Mr. Johnson was then asked about elimination and absorption of alcohol.
Regarding elimination, he stated,
Elimination of alcohol is just the ways that your body gets rid of alcohol.
Alcohol is eliminated from the body. Approximately ten percent of the
alcohol you consume is eliminated every way that your body eliminates
water. So you'll eliminate alcohol in your urine, your saliva, in your tears
in your sweat, as well as in the moisture in your breath. The remaining 80
to 90 percent of the alcohol that you consume in eliminated through
metabolism. That metabolism takes place in your liver as well as a slight
amount in your stomach by the enzyme alcohol dehydrogenates. That
enzyme breaks alcohol down into acetaldehyde. And then acetaldehyde
breaks down into acidic acid, which is, in essence, vinegar.
1

(Tr., p.175, Ls.2-17.) Regarding absorption, he stated,
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Absorption is just the way that alcohol gets into your body. The absorption
of alcohol happens through simple diffusion.
You've got a high
concentration of alcohol that you're putting into your body as you're
consuming, either in the form of beer, hard alcohol or wine. That high
concentration first starts in your stomach. The alcohol simply diffuses
wherever water goes, much like when you drink a glass of water, that
water gets absorbed into your body. The alcohol does the exact same
thing.
(Tr., p.175, L.19-p.176, L.4.)
Mr. Johnson was then asked, "on average, what does the average person,"
absorb. (Tr., p.176, Ls.8-9.) He testified:
Well, the rate of absorption, studies have shown that it's affected by
different things. And it absorbs differently in different parts of your body.
Your stomach has a thick wall and a poor blood supply. So the rate of
absorption in your stomach is fairly low. Only about 10 percent of the
alcohol that you consume actually gets absorbed while it's in your
stomach. As soon as your stomach empties and your pyloric valve opens
and dumps the contents into your small intestines, the rate of absorption
increases very rapidly, and approximately 95 percent - or 90 percent of
the alcohol that you consume is absorbed in your small intestines very
rapidly.
The rates are affected primarily by how long that alcohol stays in your
stomach. If you're on an empty stomach and there's no reason for your
stomach to need to digest a liquid, it will dump the contents into your small
intestines very quickly, and you'll be fully absorbed, all of your alcohol,
within about 20 minutes on an empty stomach. Depending upon other
factors, if you eat a
you know, a heavy greasy meal, you know,
hamburgers, French fries, pizza and things like that, it might take you up
to an hour or more to absorb the alcohol into your system.
The studies that I've read, there's certain aspects they've said - what is it
called - they defined it as normal bar food, where they fed people
popcorn, peanuts, pretzels and nachos, and then they dosed them with
alcohol. And they found with normal bar food, it would be approximately
30 to 45 minutes for full absorption to take place of the alcohol that you
consume after you stop drinking.
(Tr., p.176, L.10-p.177, L.19.)
The prosecutor then asked, "if someone hadn't eaten since breakfast, and they
stopped drinking two hours before a test, what would the results of a breath alcohol test,
4

roughly, look like?" (Tr., p.177, Ls.24- p.178, L.4.) Mr. Johnson then drew a graph on
the chalkboard 1, and explained,
After the person stops drinking here, you've got approximately 20 minutes
where they're still absorbing the alcohol that they've just finished
consuming. Then you've got this small peak time. And then you've got
this linear elimination rate based upon the person's individual elimination,
which is, I guess, predicated on the amount of alcohol dehydrogenates
that they have in their body. And the length of this, basically, just depends
on how high this peak was, how much they had to drink.
(Tr., p.179, Ls.13-23.) Mr. Johnson then testified that elimination rates could vary. "If
you're constantly training your body by drinking alcohol on a daily basis, your body will
react by producing more alcohol dehydrogenates, which will make your more efficient at
eliminating alcohol. I believe yesterday I stated the ranges of about a .005 per hour to a
.03.

The experienced drinkers will be close to eliminating that .03 per hour."

(Tr., p.180, Ls.17-24.)
On cross examination, Mr. Johnson testified that he had no information regarding
Mr. Dobbs' elimination rate and that absorption was depended on a number of different
factors. (Tr., p.181, L.21 - p.182, L.4.) When asked, "the only certainty or the virtual
certainty is that at the time that my client was driving, his alcohol concentration was
different than it was when he took the breath test, correct?," he responded, "that's
correct." (Tr., p.192, Ls.15-20.)
Mr. Dobbs then testified and acknowledged that when he was stopped, he told
the officers that had consumed two tall cans of beer.

(Tr., p.210, Ls.13-17.)

He

explained that he was extremely scared and he said something that he thought sounded

1

As Mr. Johnson simply drew on the chalkboard, his graph is not contained in the
record.
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better than the truth. (Tr., p.210, Ls.21-25.) Mr. Dobbs testified that had actually had
whiskey when he went to Mr. Caudle's residence. He testified:
I consumed whiskey at my buddy Chris' house. It's - he keeps it on the
counter. Just like he said, he doesn't like it cold. I don't - that's not
something that we share, but we did that night. Well, at least I did. On the
way to putting my dog out in the backyard, I saw it sitting there with a red
- a red dixie cup similar to just one these disposable cups, but a bigger
one. And I was pretty upset. And I drank some whiskey.
(Tr., p.211, Ls.6-15.) He testified that when he left the residence, he did not feel under
the influence of alcohol, but that " a little ways - a little ways into it - into the traffic
stop," he began to feel the effects of the alcohol. (Tr., p.212, Ls.3-10.)
Counsel for Mr. Dobbs made the following argument during closing arguments:
Now, we've talked about absorption, elimination, what are the possibilities
going back 50 minutes. It is entirely possible that my client's alcohol
concentration at the time he was driving was well above what it was when
he took the test. It's also possible that it was significantly lower at the time
he was driving when he took the test. The only way to really know for sure
is where my client is on this absorption and elimination graph. No one can
tell you where he was. Even he can't tell you where he was. It's a guess.
For you to find my client guilty with an alcohol concentration of .08 or
greater at the time he was driving, you have to guess.
(Tr., p.235, L.17 - p.236, L.6.) The prosecutor responded on rebuttal:
The Defense is asking you to speculate on a lot of information. You are to
use your reason and common sense to evaluate the evidence that is
before you. You know that he had an empty stomach. You know that he
either stopped drinking two hours before, or that he chugged a bunch of
alcohol and then got in the car, if you choose to believe that. You know
that all of - either one of those, all that alcohol was absorbed by that point.
His blood alcohol was dropping. You know that.
(Tr., p.242, Ls.12-22.)

Counsel for Mr. Dobbs objected, stating that, "there's no

foundation for that statement." (Tr., p.242, Ls.23-24.) The district court overruled the
objection.
Mr. Dobbs was convicted of the DUI and the enhancement making the DUI a
felony; the jury also found that he was a persistent violator.
6

(R., pp.93, 123.)

The

district court imposed a unified sentence of fifteen years, with five years fixed.
(R., p.131.) Mr. Dobbs appealed. (R., p.133.) He asserts that the district court erred by
overruling his objection during rebuttal argument because the prosecutor committed
misconduct by misstating the facts.
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ISSUE
Did the district court err by overruling Mr. Dobbs' objection during rebuttal argument
because the prosecutor committed misconduct by misstating the evidence?

8

ARGUMENT
The District Court Erred By Overruling Mr. Dobbs' Objection During the State's Rebuttal
Argument Because The Prosecutor Committed Misconduct By Misstating The Evidence
A.

Introduction
Mr. Dobbs asserts that the prosecutor committed misconduct by asserting, during

rebuttal closing arguments, that it was known for a certainty that his blood alcohol
content was dropping at the time he took the breath test. The district court, therefore
erred by overruling his objection.

B.

Standard Of Review
"Where a defendant demonstrates that prosecutorial misconduct has occurred,

and such misconduct was followed by a contemporaneous objection by defense
counsel, such error shall be reviewed for harmless error in accordance with Chapman
[v. California, 386 U.S. 18 (1967)]." State v. Perry, 150 Idaho 209, 227 (2010).

Under

the Chapman harmless error analysis, where error occurs at trial and is followed by a
contemporaneous objection, a reversal is necessitated unless the State proves beyond
a reasonable doubt that the error complained of did not contribute to the verdict
obtained. Id. at 221.

C.

The District Court Erred By Overruling Mr. Dobbs' Objection During the State's
Rebuttal Argument Because The Prosecutor Committed Misconduct By
Misstating The Evidence
"It is plainly improper for a prosecutor to mischaracterize the evidence adduced

at trial." State v. Contreras-Gonzales, 146 Idaho 41, 48 (Ct. App. 2008) (citing State v.
Raudebaugh, 124 Idaho 758, 769 (1993); State v. Griffiths, 101 Idaho 163, 166 (1980),
overruled on other grounds by State v. LePage, 102 Idaho 387, 396 (1981 ); State v.
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Phillips, 144 Idaho 82, 86 (Ct.App.2007)). In this case, the prosecutor asserted, during

rebuttal:
The Defense is asking you to speculate on a lot of information. You are to
use your reason and common sense to evaluate the evidence that is
before you. You know that he had an empty stomach. You know that he
either stopped drinking two hours before, or that he chugged a
bunch of alcohol and then got in the car, if you choose to believe
that. You know that all of - either one of those, all that alcohol was
absorbed by that point. His blood alcohol was dropping. You know
that.
(Tr., p.242, Ls.12-22(emphasis added.))

We do not know that.

Jeremy Johnson's

testimony is critical on this issue and is set forth in detail in the Statement of Facts.
Importantly, Mr. Johnson acknowledged that he had no information regarding
Mr. Dobbs' elimination rate and that absorption was depended on a number of different
factors. (Tr., p.181, L.21

p.182, L.4.)

When asked, "the only certainty or the virtual certainty is that at the time that my
client as driving, his alcohol concentration was different than it was when he took the
breath test, correct?," he responded, "that's correct." (Tr., p.192, Ls.15-20 (emphasis
added.))

Mr. Johnson did not testify that Mr. Dobbs would have been eliminating

alcohol at the time he participated in the breath test. Mr. Johnson testified only to how
the "average" individual absorbed or eliminated alcohol. (Tr., p.176, L.10 - p.177, L. 19.)
With just the consumption of snacks, or "bar food," it could take an "average" person 45
minutes to absorb alcohol. (Tr., p.176, L.10- p.177, L.19.) Mr. Dobbs initially told the
officers that he had not eaten since breakfast and had consumed two beers about two
hours prior, but at trial he admitted that he was not truthful with the officer and had
drank whiskey right before driving. (Tr., p.211, Ls.6-15.)
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Further, Deputy Maund acknowledged that it was impossible to know exactly
what Mr. Dobbs' blood alcohol content was at the time he was driving due to alcohol
absorption and dissipation, and that it was possible that Mr. Dobbs' blood alcohol
content was either higher or lower at the time he was driving.

(Tr., p.114, Ls.9-20.)

Mr. Johnson did testify that, assuming that a person was not consuming any alcohol
after they were stopped, their body would be eliminating alcohol the entire time and their
"true alcohol concentration would be higher than it was at the time of the test sometime
later."

(Tr., p.163, Ls.2-11.)

It is clear from his later testimony that this question

assumed that a person had finished absorbing alcohol and had moved on to elimination.
And it is clear from tile record that there is no evidence of Mr. Dobbs' particular rate of
absorption or his rate of elimination.
Counsel for Mr. Dobbs accurately summarized the evidence during closing
arguments:
Now, we've talked about absorption, elimination, what are the possibilities
going back 50 minutes. It is entirely possible that my client's alcohol
concentration at the time he was driving was well above what it was when
he took the test. It's also possible that it was significantly lower at the time
he was driving when he took the test. The only way to really know for sure
is where my client is on this absorption and elimination graph. No one can
tell you where he was. Even he can't tell you where he was. It's a guess.
For you to find my client guilty with an alcohol concentration of .08 or
greater at the time he was driving, you have to guess.
(Tr., p.235, L.17 - p.236, L.6.)

The prosecutor therefore committed misconduct by

misstating the evidence when she asserted that it was a known fact that Mr. Dobbs'
blood alcohol level was higher at the time of the stop than it was when he participated in
the test. The district court therefore erred by overruling his objection. Furthermore, the
State will be unable to prove that the district court's error is harmless beyond a
reasonable doubt. See Perry, at 221.
11

CONCLUSION
Mr. Dobbs requests that his conviction be vacated and his case remanded for
further proceedings.
DATED this 5 th day of November, 2012.

JUSTlr-ifM~C
IS
Deputy 'st~fe Appellate Public Defender
"·~
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